Legal Background

In an effort to protect the health and welfare of the nation's elderly and low income, the US Congtess
implemented legislation to prevent certain individuals and businesses from participating in Federally-
funded health care programs. The Office of the Inspector General (OIG), under this Congressional
mandate, established a program to exclude individuals and entities affected by these various legal
authorities, contained in sections 1128 and 1156 of the Social Security Act, and maintains a list of all
currently excluded parties called the List of Excluded Individuals/Entities.

Exclusion from Federal Health Care Programs

The effect of an OIG exclusion from Federal health care programs is that no Federal health care
program payment may be made for any items or services (1) furnished by an excluded individual or
entity, or (2) directed or prescribed by an excluded physician (42 CFR 1001.1901). This payment ban
applies to all methods of Federal program reimbursement, whether payment results from itemized
claims, cost reports, fee schedules or a prospective payment system (PPS). Any items and services
furnished by an excluded individual or entity are not reimbursable under Federal health care programs.
In addition, any items and services furnished at the medical direction or prescription of an excluded
physician are not reimbursable when the individual or entity furnishing the services either knows or
should know of the exclusion. This prohibition applies even when the Federal payment itself is made to
another provider, practitioner or supplier that is not excluded.

The prohibition against Federal program payment for items or services furnished by excluded individuals
or entities also extends to payment for administrative and management services not directly related to
patient care, but that are a necessary component of providing items and services to Federal program
beneficiaries. This prohibition continues to apply to an individual even if he or she changes from one
health care profession to another while excluded.3 In addition, no Federal program payment may be
made to cover an excluded individual's salary, expenses or fringe benefits, regardless of whether they
provide direct patient care.

Violation of an OIG Exclusion By an Excluded Individual or Entity

An excluded party is in violation of its exclusion if it furnishes to Federal program beneficiaries items or
services for which Federal health care program payment is sought. An excluded individual or entity that
submits a claim for reimbursement to a Federal health care program, or causes such a claim to be
submitted, may be subject to a Civil Monetary Penalty (CMP) of $10,000 for each item or service
furnished during the period that the person or entity was excluded (section 1128A(a)(1)(D) of the Act).
The individual or entity may also be subject to treble damages for the amount claimed for each item or
service. In addition, since reinstatement into the programs is not automatic, the excluded individual may
jeopardize future reinstatement into Federal health care programs (42 CFR 1001.3002).

Employing an Excluded Individual or Entity

As indicated above, Balanced Budget Act (BBA) authorizes the imposition of Civil Monetary Penalties
(CMPs) against health care providers and entities that employ or enter into contracts with excluded
individuals or entities to provide items or services to Federal program beneficiaries (section 1128A(a)(6)
of the Act; 42 CFR 1003.102(a)(2)). This authority parallels the CMP for health maintenance
organizations that employ or contract with excluded individuals (section 1857(g)(1)(G) of the Act).
Under the CMP authority, providers such as hospitals, nursing homes, hospices and group medical
practices may face CMP exposure if they submit claims to a Federal health care program for health care
items or services provided, directly or indirectly, by excluded individuals or entities.



